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LETTER IN REPLY TO WRITTEN OPINION 

This reply is submitted pursuant to rule 66.3 in response to the Written Opinion 
mailed 29 October 2003, making this reply due on or before 29 December 2003. Please 
consider the arguments presented in the Remarks section below. 

Remarks 

This Reply is submitted in response to the Written Opinion dated 29 October 2003. 
Claims 1-156 are pending in this application. In the Written Opinion it is indicated that 
claims 1-156 are novel and posses the requisite industrial applicability. Moreover, it is 
indicated that claims 148, 150 and 51 posses the requisite inventive step. However, it is 
indicated that claims 1-144 lack inventive step under PCT article 33(3) as being obvious over 
U.S. Patent 5,317,118 to Brandberg et al ("Brandberg") in view of U.S. Patent 5,217,768 to 
Walters et al ("Walters"). It is further indicated that claims 145-147, 149, and 152-156 lack 
inventive step under PCT article 33(3) as being obvious over U.S. Patent 5,180,894 to Quick 
et al ("Quick" ) or WO 91/07861 to General Mills ("General Mills") in view of U.S. Patent 
6,303,913 to Bono et al ("Bono"). 
I. Claims 1-8 

In the Written Opinion, Brandberg is combined with Walters to render the invention 
of claims 1-8 obvious. It is respectfully submitted that there is no suggestion or motivation to 
combine the teachings of Brandberg with Walters. As recognized by the Examiner, 
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Brandberg only discloses a flat susceptor sheet. On the other hand, Walters does not 
recognize the use of an insulating layer in combination with a microwave interactive layer to 
insulate at least a portion of the microwave interactive layer and the food from the 
environment of the microwave oven. Absent the teachings of the present application, there is 
no suggestion or motivation in the cited references to combine the teachings to render the 
invention of claims 1-8 obvious. As such, it is believed that claims 1-8 possess the requisite 
inventive step under PCT article 33(3), and such indication is respectfully requested. 

II. Claims 9-20 

In the Written Opinion, it appears that the features of claims 1-8 are addressed with 
particularity. However, claims 9-20 differ from claims 1-8, and the features of claims 9-20 
do not appear to be addressed with particularity. As such, further citation and explanation or 
further action on the merits with respect to claims 9-20 is respectfully requested. 

III. Claims 21-135 

Claims 21-135 also differ from claims 1-8. In the Written Opinion, the various novel 
aspects of claims 21-135 do not appear to be addressed. Thus, further citation and 
explanation or further action on the merits with respect to claims 21-135 is respectfully 
requested. 

Despite not appearing to be particularly addressed, Brandberg and Walters are cited 
with respect to claims 21-135. Thus, some of the patentable differences between claims 21- 
135 and Brandberg and Walters are recited below. Claims 21, 22, 64, 65, and 107 are 
independent claims, and claims 23-63 depend from claim 21, 22 or both, and claims 66-106 
depend from claim 64, 65 or both. The particular limitations of the independent and 
dependent claims are not recited in detail. Generally speaking, the independent claims define 
apparatus and methods with various combinations and arrangements of a first vapor 
impermeable substrate, a layer of microwave interactive material, a dimensionally stable 
substrate, and a second vapor impermeable substrate. In conjunction with the various 
combination and arrangements of layers, bond lines form a pattern of closed cells that upon 
impingement of microwave energy expand to define insulating pockets. 

Brandberg does not recognize the use of vapor impermeable substrates as taught by 
the present application and defined in the claims. Moreover, Brandberg does not disclose the 
particular arrangements of vapor impermeable substrates, dimensionally stable substrates, 
and a microwave interactive layer to provide lofting insulating cells as required by the claims. 

Walters does not recognize or discuss defining closed cells that expand upon 
impingement of microwave energy. Moreover, Walters does not disclose the particular 



2 



Express Mail Label: EV 016 647 999 US 
• " Atty Docket No.: 11460WO 

arrangements of vapor impermeable substrates, dimensionally stable substrates, and a 
microwave interactive layer arranged to provide lofting insulating cells as required by the 
claims. 

Because Walters does not recognize the concept of expandable cells to form 
insulation, there is no suggestion or motivation to combine the teachings of Brandberg with 
Walters. Moreover, even if combined, the combination of Brandberg and Walters does not 
disclose or suggest the particular arrangements of substrates, layers, and the like, as defined 
in independent claims 21, 22, 64, 65, and 107. Thus, for at least the reasons recited above, it 
is respectfully submitted that claims 21, 22, 64, 65 and 107 possess the required inventive 
step under PCT article 33(3) and are not obvious over the combination of Brandberg and 
Walters. Claims 23-63 depend from and include the limitations of claim 21, 22 or both, and 
claims 66-106 depend from and include the limitations of claim 64, 65 or both. Thus, for at 
least the same reasons as the independent claims, it is respectfully submitted that the 
dependent claims also possess the required inventive step under PCT article 33(3). 
IV. Claims 145-147 

Claim 145 is an independent claim. With respect to Bono, the Written Opinion 
indicates that "Bono shows a microwave package with a carton and a pouch having a 
microwave interactive material 20 and a support structure 70 supporting the pouch in an 
upright positioning for microwave cooking a food in the pouch (see Figures 1-8 and col. 3, 
lines 59 - col. 5, line 61)." It is respectfully submitted that Bono only discloses a carton, and 
does not also disclose a pouch comprising microwave interactive material supported by the 
carton as required by claim 145. Particularly, Bono states that "[w]ith reference to Fig. 1, one 
embodiment of the microwave package of the present invention is shown generally as 
reference numeral 10. The package includes inner susceptor layer 20, outer layer 30, vent 
holes 40, and score lines 15. The package is assembled to form a pocket 50 which holds the 
food products to be heated." Bono , col. 4, lines 27-33. As such, the package disclosed in 
Bono includes an inner susceptor layer, and the food is placed in the package against the 
inner susceptor layer. In contrast, the invention of claim 145 includes a pouch comprising the 
microwave interactive layer that is supported by the carton. 

Further, Bono does not disclose or suggest that the package taught therein may 
support a pouch, such as is provided in claim 145, or that it may support the microwave 
cooking tube of Quick or the wrapper of General Mills. Moreover, as recognized by the 
Examiner, neither Quick nor General Mills show a structure for supporting the sleeve in an 
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upright position. Thus, there is no suggestion or motivation to combine the teachings of 
Quick or General Mills with Bono. 

Moreover, both the cooking tube and the cooking sleeves have outer paper layers. It 
is believed that if the cooking tube or the sleeve were placed in the package of Bono, the 
inner susceptor layer of the Bono package might ignite the tube or sleeve causing the food 
therein to burn as well as causing a significant hazard for the person using the combination. 
As such, the combination of Quick or General Mills with Bono is improper as the 
combinations would not operate for their intended purposes. 

Thus, for at least the reasons recited above, it is respectfully submitted that claim 145 
possesses the requisite inventive step under PCT article 33(3) and is not obvious over the 
combination of Quick or General Mills with Bono. Claims 146 and 147 depend from and 
include all of the limitations of claim 145. Thus, at least for the same reasons as claim 145, it 
is respectfully submitted that claims 146 and 147 possess the requisite inventive step under 
PCT article 33(3). 
V, Claims 149 and 152-156 

Claim 149 defines a microwave cooking container with a first end providing a 
foundation for maintaining the container in an upright position when the first end is placed 
upon a surface. As recognized by the Examiner, Neither the Quick nor the General Mills 
reference discloses a structure for holding the package in an upright position. Moreover, as 
discussed above, the combination of Quick or General Mills with Bono, is believed improper 
as there is no suggestion to make the combination and the combination of the Quick or 
General Mills wrappers would potentially ignite if inserted into the Bono package. Thus, it is 
respectfully submitted that claim 149 has the necessary inventive step under PCT article 
33(3) and is not obvious over the combination of Quick or General Mills with Bono. Claims 
152 and 156 depend from and include all of the limitations of claim 149. Thus, at least for 
the same reasons as claim 149, it is respectfully submitted that claims 152-156 have the 
necessary inventive step under PCT article 33(3) and are not obvious over the combination of 
Quick or General Mills with Bono. 

Conclusion 

For at least the reasons cited above, it is believed that claims 1-147, 149, and 152-156 
possess the requisite inventive step under PCT article 33(3), and such indication is 
respectfully requested. 
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Applicant believes no fees are due in connection with this Letter in Reply to Written 
Opinion. In the event any fees are due, please charge Deposit Account 04-1415. 

Dated this ffi^ day of December, 2003. 



Respectfully submitted, 

j*^^ — 

^MSregory P. Durbin 
Attorney Registration No. 42,503 
DORSEY & WHITNEY LLP 
370 Seventeenth Street, Suite 4700 
Denver, Colorado 80202-5647 
United States of America 
PH: 303-629-3400 
FAX: 303-629-3450 

Agent for Applicants 
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WRITTEN OPINION 



International application No. 
PCT/US03/03779 



I. Basis of the opinion 



I. With regard to the elements of the international application:* 
| x | the international application as originally filed 
the description: 



pages 
pages 
pages 



1-49 



, as originally filed 



NONE 



filed with the demand 



NONE 



, filed with the letter of 



| x| the claims: 

pages 

pages 

pages 

pages 



50-78 



NONE 



NONE 



, as originally filed 

, as amended (together with any statement) under Article 19 
, filed with the demand 



NONE 



, filed with the letter of 



| x| the drawings: 



pages 
pages 
pages 



1-26 



, as originally filed 



NONE 



, filed with the demand 



NONE 



X 



the sequence listing part of the description: 

pages NONE 

pages 

pages 



, filed with the letter of . 



NONE 



, as originally filed 

, filed with the demand 



NONE 



, filed with the letter of . 



2. With regard to the language, all the elements marked above were available or furnished to this Authority in the language in which 
the international application was filed, unless otherwise indicated under this item. 

These elements were available or furnished to this Authority in the following language which is: 

| | the language of a translation furnished for the purposes of international search (under Rule 23.1(b)). 
| | the language of publication of the international application (under Rule 48.3(b)). 

| | die language of the translation furnished for the purposes of international preliminary examination (under Rules 552 and/ 
or 55.3). 

3. With regard to any nucleotide and/or amino acid sequence disclosed in the international application, the written opinion was 
drawn on the basis of the sequence listing: 

□ contained in the international application in printed form. 

| | filed together with the international application in computer readable form. 

| | furnished subsequently to this Authority in written form. 

I furnished subsequently to this Authority in computer readable form. 

□ The statement that the subsequently furnished written sequence listing does not go beyond the disclosure in the 
international application as filed has been furnished. 

F I The statement that the information recorded in computer readable form is identical to the writen sequence listing has 
1 — 1 been furnished 

4 |~x| The amendments have resulted in the cancellation of: 

0 the description, pages NQNE 

the claims, Nos. NQNE 

1 x| the drawings, sheets/fig NONE 



5- | | This opinion has been drawn as if (some of) the amendments had not been made, since they have been considered to go 
beyond the disclosure as filed, as indicated in the Supplemental Box (Rule 70.2(c)). 

* Replacement sheets which have been furnished to the receiving Office in response to an invitation under Article 14 are referred to 
in this opinion as "originally filed". 
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V. Reasoned statement under Rule 66.2(a)(ii) with regard to novelty, inventive step or industrial applicability; 
citations and explanations supporting such statement 



I. statement 

Novelty (X) 



Claims t->56 



Claims NONE 



YES 
NO 



Inventive Step (IS) 



Claims 148, 150 AND 151 



Claims 1-147, 149 AND 15*2-156 



YES 
NO 



Industrial Applicability (IA) Claims Ljgg YES 

Claims NONE \Q 



2. citations and explanations 

Claim 1-144 lack an inventive step under PCT Article $3(3) as being obvious over Brandberg et al (US 5,317,1 18), in view of 
Walters et al (US 5/217,768). 

Brandberg et al discloses a microwave cooking device and method including a microwave package having a microwave 
interactive material and an insulating material covering the food product from the oven environment except that the microwave 
interactive material does not surround the food as it uses a flat sheet of microwave susceptor adjacent the food (see Figures 
1-10 and col. 2, line 50 - col. 6, line 42). Walters et al shows a microwave package for microwave heating food including a 
microwave susceptor material completely surrounding the food to be heated (see Figures 2-1 1 and col. 4, line 34 - col. 10, line 
4*2). It would have been obvious to one having ordinary skill in the art at the time the invention was made to modify 
Brandberg et al to surround the food completely with the microwave susceptor so that the entire food can be uniformly cooked 
for a better food product, in view of the teaching of Walters et al. The exact arrangement of the insulating material and the 
material of. the microwave interactive susceptor would have been a matter of engineering expediences depending on the type 
and shape of the food product to be cooked. 

Claims 145-147, 149 and 15*2-156 lack an inventive step under PCT Article 33(3) as being obvious over Quick et al (US 
5,180,894) or General Mills Inc. (WO 91/07861), in view of Bono et al (US 6,303,913). 

Quick et al or General Mills Inc. discloses the claimed microwave package with a carton and microwave interactive 
material for supporting the food to be microwave heated (see Quick et al, Figures 4-1 1 and col. 3, line 60 - col. 5, line 58 and 
General Mills Inc. Figures l-!23 and page 8, line 34 - page 17, line 24). They fail to show a structure for supporting the package 
in an upright position. Bono shows a microwave package with a carton and a pouch having a microwave interactive material 
20 and a support structure 70 for (Continued on Supplemental Sheet.) 
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TIME LIMIT: 

The time limit set for response to a Written Opinion may not be extended. 37 CFR 1 .484(d). Any response receive, 
taiS'SSi hmil ^ WriUen ° Pini ° n Wil ' * COnSidered in P WHg International Preliminar 



CLASSIFICATION: 

ThC Imernational Patem Classification (IPC) and/or the National classification are as listed below 
IPC(7): H05 B 6/80; B65D 81/34 and US CL: 219/730, 732, 734, 762; 426/107, 234, 343; 99/DIG. 14 ' 

V. 2. REASONED STATEMENTS - CITATIONS AND EXPLANATIONS (Continued)- 

^porting the pouch in an upright position for microwave cooking a food in the pouch (see Figures 1-8 and col 3 line 59 - 

mnHifC n C v > T 7 ° bVi ° US t0 ° ne h3Ving ° rdlnZry Skiil in the art al the time the ^emion was made to 
modify Quick et al or General Mills Inc. to use a support structure for holding the package in an upright position on the floor 
for better cooking result, in view of the teaching of Bono et al. P ™ 

If* I5 °r nd 151 mCe 7 he CrilCria Set ° Ut in PCT ArtiC,e 33(2) and < 3 > ***** the ?™ ^ does not teach or fairly 
sugges che specific structure of a microwave package having a carton, a pouch, a microwave interactive material compSng a 
specific insulating microwave packaging material as claimed. comprising a 

Claims 1-147, 149 and 152-156 meet the criteria set out in PCT Article 33(2) because there is no single reference which shows 
all the elements or the method steps for a microwave food packaging as claimed therein. 

25* M h? T* * C C / itCria SCt ° Ut in PCT Artide 33(4) as the invenlion as claimed h« industrial applicability such as for 
cooking and/or heating food product in a microwave oven. -ppiicaoniiy, sucn as, tor 
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